THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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THOMAS, Adm ni strative Patent Judge.

! Application for patent filed June 7, 1995. According to
the appellants, this application is a continuation of Application
08/ 338,976, filed Novenber 14, 1994; which is a continuation of
Appl i cation 07/807,696, filed Decenber 16, 1991.
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DECI SI ON ON APPEAL

Appel | ants have appealed to the Board fromthe exam ner’s
final rejection of clainms 1 to 14, which constitute all the
clainms in the application.

Representative claim 1l is reproduced bel ow

11. A nethod for dynam cally handling processing errors
during processing of a streamof instructions in a conputer
system having a plurality of functional units, conprising the
st eps of:

detecting an error occuring during processing of an
operation subsunmed by an instruction of said stream of
instructions by a functional unit;

determning that said error was caused by a tim ng dependent
defect by iteratively increasing an instruction processing cycle
time and retrying at | east one operation; and

after said determning step, causing said functional unit to
process subsequent operations in said streamof instructions in a
degraded performance node such that said error will not recur

The follow ng reference is relied on by the exam ner:

M ssios et al. (M ssios) 4,025, 768 May 24, 1977

Clains 1 to 14 stand rejected under 35 U.S.C. § 103. As

evi dence of obvi ousness, the exam ner relies upon M ssios al one.



Appeal No. 97-0609
Appl i cation 08/480, 106

Rat her than repeat the positions of the appellants and the
exam ner, reference is nade to the briefs and the answer for the
respective details thereof.?

OPI NI ON

We reverse the rejection of all clains on appeal under 35
U S C § 103.

| ndependent clains 1 and 5 on appeal here contain a conmon
l[imtation relating to a feature of a neans for nmaintaining
operation of the overall conputer systemto continue processing
of an instruction and a remai nder of a stream of instructions at
an instruction cycle tine at which the retry of at |east one
earlier recited instruction was successful. Caim5 recites
essentially the sanme feature as in claiml in slightly different
wor ds.

The statenment of the rejection at pages 3 and 4 of the
answer does not detail the particulars of these features in each
of these clains. The sane may be said of the positions taken by
the exam ner with respect to the responsive argunments portion of

t he answer beginning at page 6. On the basis of this alone, it

2 The bottom of page 1 of the principal Brief on appeal
indicates that the present application is a continuation of
Application Serial No. 08/ 338,976 filed on Novenber 14, 1994.
This latter application has been the subject of an earlier appeal
identified as Appeal No. 96-1439.
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appears that the exam ner has not set forth a prina facie case of

obvi ousness of the subject matter of independent clains 1 and 5
on appeal in light of the teachings and suggestions of M ssio0s,
the sole reference relied upon.

Qur detailed study of this reference also leads us to
concl ude our agreenment with appellants’ basic position generally
expressed at pages 14 and 15 of the principal Brief on appeal
that such above noted feature set forth in both clains on appeal
is not taught or suggested in the reference relied upon by the
exam ner. The operation of the sequence of bl ocks greater than
block D3 in Fig. 1 of Mssios does not appear to us to fuction in
the manner required by the noted portion of clains 1 and 5 on
appeal, since when a no error condition is obtained according to
the flow diagramin Fig. 1, the sequencing of instructions does
not next continue to occur at the instruction cycle tinme rate at
which the retry was determ ned to be successful.

Turning lastly to the subject matter of independent claim 11
on appeal, again, we note that the statenent of the rejection
begi nni ng at page 3 of the answer does not detail the particulars
of this claim the pertinent portion of which relates to the

determ nation of an error being done by iteratively increasing an
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instruction processing cycle tine and then retrying at | east one
oper ati on.

The responsive argunents portion of the answer begi nning at
the bottom of page 8 does attenpt to assert the obvi ousness of
this detailed portion of independent claim1l1l on appeal.

Al t hough we understand M ssios as teaching repetitively and
iteratively sequencing the flow of blocks in Fig. 1 of this

reference, the iterations are not done in the recited manner in

i ndependent claim 11 on appeal. Also, extending respective clock
periods in a sequential or iterative manner for testing purposes
is not the same as iteratively increasing an instruction
processing cycle tine and retrying at |east one previously
recited operation as set forth in claim1l1l on appeal. Thus, we
are in general agreenent with appellants’ assertion at page 15 of
the principal Brief on appeal as to this claim

In view of the foregoing, we have reversed the rejection of
respective independent clains 1, 5 and 11 on appeal,
necessitating in turn the reversal of their respective dependent

claims. Accordingly, the decision of the exam ner is reversed.
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As a final matter, in view of the fact that the present
application appears to be a voluntarily filed continuation of the
parent application noted in footnote 2 earlier in this opinion,
and since the present independent clains are variations of the
subject matter of correspondi ngly nunbered clains in that
application, we further remand this application to the exam ner
for consideration on the record of the propriety of an
obvi ousness-type doubl e patenting rejection anong the various
clainms in the two pendi ng appeal s.

REVERSED and REMANDED
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